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T. STATEMENT OF 'I'HE_ISSUES

The parties gtipulated to the following issue to be decided
in this matter:
Whether the Grievant, Alex Bill, was discharged

for just cause; and, 1f not, what is the
appropriate remedy?

T7. RELEVANT CONTRACT AND WORK RULES PROVISEIONS

A, Collective Bargalining Agreement

* * &

Article TX
RIGHTS OF COMPANY AND (UNITON

2.0 Rights of Company. The Company retains the exclusive rights
to manage Lhe business and plants and to direct Lthe working
forces. ‘the Company in the exercise of its rights shall abide by
and comply with the provisiong of this Agreement. The right to
manage the business and plants and to direct the working forces
include the right to hire, suegpend, discharge, or transfer for
proper cause. . ..

Article VIIX
OVERTIME, PREMIUM PAY AND ALLOWED TTME

8.2 Reassignment
Management. will, when work is available, reassign an employee(s)
from their scheduled job to another job. Some examples of when

this may occur are:

a) The employee’s scheduled job is nol worked due to a
breakdown to hig/her eguipment.

b) There is no product Lo process on his/her equipment.
¢} Iis/her position is negatively impacted by other
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operations inability Lo operate.

d) Managemenl determines, within the schedule week, that
other production units are a priority to operate. This
may not be done for more than two days, on any shift per
week, on any one production unit.

in the event of such occurrence, the following will apply:

a) The affected cmployee(s) shall be paid the higher of the
rate of the job to which he was recassigned from oxr the
rate of the job to which he was assigned.

b} Such reassignment will be for a pertod to enable the
cmployee to receive at least (8) hours pay.

¢} The job from which the employee was reassigned will not
be filled unless the affected employee is placed back on
that job.

B. General Plant Conduct Rules and Eegulations

x * *

Iy most gituations, the employee's good judgment will tell
him the right thing to do and naturally conform Lo the standavds
of industrial 1life. However, for those who are not congiderate
of obhers and for thoge who to nol observe the rules of the plant
community, appropriate disciplinary action has been provided for,
and will apply to all concerned. Depending upon the severity of
the disciplinary problem, a written reprimand, a disciplinary
layoff, or discharge may be necegsary. Penalties, however, arve a
last resorl and are to be employed only after voluntary
compliance cannot be achieved through understanding and
cooperation. (Jb. Hx. 2 at 1)

* * *
SECTION 1T1X

CONDUCTH OR BROAVIOR WARRANTING IMMEDIATE DISCHARGE

The Ffollowing offenses will be cauvse for discharge
(preceded by suspengion pending final determination):

* * *

2. Falsifying timecardg, production reports, o other
Company records including cmployment applicationg.
(T, Bx. 2 at 4)



T1L., INTRODUOCTION

The hearing in this wmalter wag held om May 18, 2008, in
Peoria, Illinois. The partieg were alforded full opportonity to
oxamine and crogg-examine all witnegseg, and to present such
evidence as desired. A transcript of the proceeding was taken,

and both parties submitted post-hearing briefs.

1V,  SUMMARY OF BRELEVANT EVIDENCH

The record reflects that at its Peoria, TIllinoig facility,
Keystone Steel & Wire ("Employer" or "Company') manufactures
fences For farms and homes. On May 22, 2003, Alex B1ll
("Grievant") was hired as a machine operator at the Company's
Pegria facility. Grievank was digcharged on September 21, 2004,
allegedly for falsifving his timecard on Auqgust 23, 2004.
Independent Steel Workers Alliance {("Union"} filed a grievance on
Grievant's behalf on the date of his discharge. The parties were
unable to resolve this dispute, and the matter proceeded to
arbitration before the undersigned.

Cn Augugh 23, 2004, Grievant wag opervaltiong Lhe "Eeyweld 4"
machine on the second shift. Keyweld machines weld interwoven
vartical and horizonbal wireg ab thelr contact poeoints, creating
whab is called "fabric" for fences used by homeowners. 'The
record indicates that Keyweld 4 ig one of the plant's more
temperamental machines, and "down btime™ during a ghift is nol

uncommon . There are several pay rates ab issue in Chig case.



The record reflects that the "repalr rvate" is less bhan the
"production rate,” which is less than the "average rate.™"

The plant's second shift operates from 2:30 p.m. to L0:30
p.m. There is no dispute that Grievant was having problems
operating Keyweld 4 on August 23, 2004. Thus, an eloctrician
spent one hour performing work on the Keyweld 4 that night, while
a mechanical technician ("mech tech®) spent an additional hour
working on the machine. In addition, Grievant gpent considerable
time during the ghift (the exact amount is in issue) looking for
snuitable wire to run on the machine.

Grievant's immediate supervigor, Kenneth Horton ("Horton™),
teglbified that he filled out Grievant's tinecard approximalbely
one houv before the end of the second shiflt on August 23. After
completing the timecard, Horton returned to his "home"
department, the Barbed Wire Department, Lo enter the Barbed Wire
Department employees' time and produckion figures into his
computer . While Keyweld 4 is considered part of the Fabric
Department, it, uniike the olher keyweld machines, is physically
located in the Netting Department.. Given its location, it has
been the past practice in the plant for the third shift Netting
Department superviser to be respongible for the timecards and
other production documents of the second shift Keyweld 4
operators.

On Grievant's timecard for August 23 (Jt. Fx. 3), Horton

recorded six hourg at the production rate, and two hours at the
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repair rate.

AfFter £illing oub Grievant's timecard ard
relturning to the Barbed Wire Department, Horton did not see
Grievant's btimecard ner speak o Grievant again that night .
Grievant testified that he attempted to call Horton in the Barbed
Wire office at the end of the second shift, but hung up the phona
and did not leave a message when the voice mail recording came
onn. He admitiad that he did not try to locate Horton through any
other avenues of commuynication.

Grievant acknowledges that he changed the hours on hig
Angust 23 timecard without Tlorton's knowledge or approval.
Grievanlt stateg Lhat he crossed out the two hours Horton had
allocated at the repair rate, changed the six hours of production
work to ftwo and cone-half hours, and added five and once-half hours
at the average pay rate. He did nol erase Horton's figures, but
gimply wrote over them, leaving Horton's writing vigible.
Grievant then lefb hig timecard and two other documents, a
Production Sheet and a Delay Sheet, on the desk of Marty Harris
{("Harris"}, the third shift Netting Departmeni supervisor.

It is standard practice in the plant for machine operators

' Horton testified that at some point during the middle of

the second shift, he and Grievant had a brief dizscussion regarding
how down time should be coded on Grievant's timecard, and that they
disagreed as to the appropriate pay rate. Horton further testified
that he entered figures on Grievant's timecard that he felt were
fair. Grievant denied having any discussion wilh Horton regarding
the proper coding for down CLime.

*  The parties gtipulated that if the Payroll Department had
paid Grievant based on the August 23 bBimecard that he altered, he
would have received more compensation than based on the Limecard as
originally completed by Horton. (Er. Hx. 2; Tr. 198)
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to Fill out a Production Sheet and a Delay Code Sheet at the end
of cach shift. ‘thege documents are nat gigned by the operator’s
supervigor. A copy of the Production Sheet is sent o the
Payroll Department, along with the employes's timecard. ‘'the
Delay Code Sheet is kept in the appropriate department. On tho
Delay Code Sheet for August 23, under "Non-OpevalLing Delays, "
Grievant recorded that hig machine wag down for one hour due to
alectrical probklems and one hour due bo mechanical problems.

Marty farris testified that he noticed that there were Lwo
sets of handwriting on Gricvant's August 23 timecard, and that
the hours on the card had becn altered. Harrig further testified
that theore are civoumstances under which a supervigor may
authorvize an employee ©o make changes to his timecard, but that
since he (Harrig) did nobt know in the casme of Grievant's August
23 bimecard, he called Horton to ask him about the changes.
Horton told Harris that he had authorized six hours of production
time and two hourg of repair time on Grievant's timecard. Harcis
Lhen sent the timecard to the Payroll Department with a

handwritten notation that the card had been falgified.
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Mark Friedrich, Grievant's supervisor prior to Horton,
testified that the fact that Grievant's Delay Sheot For August 23
reflects that Keyweld 4 wags down for two hours due to electrical
and mechanical problems substantialtes Horton's entry of two hours
of repair time on Grievant's timecard. Grievant testified that he
was in error when he crossed out all of the repair time on Lhe
altered timecard, and thal he now realizes Lhat the one hour spent

by the mech tech should have been recorded as rvepair timo. He
asgerts, however, that the one hour spent by the electrician should
have been entered under the average pay rate. Several Union

wilnegses agreed that time spent by an electrician ghould be paid
al. the average pay rate.



Mark Friedyvich ("Friedrich"} wag the second shift supervisor
in the Netting and Rarbed Wire Departments prior to Horton, and
was Grievani's immediate supervisor at that time. He testified
that on at least two occagions, he reprimanded Grievant o
altering hig timecard without Friedrich's approval, and that he
warned Grievent nolb Lo change his btimocard again. Grievant
denies ever having been told by any supervisor not to change his
Limecard.

Grievant admits that he altered his timecard on August 23,
but insists that he had no intent to be deceitful. He testified
that he crossed out what Horton had entered on hig timecard and
ingerted what he Lhought he should be paid in order to "help out
the foreman so that way they're not spending a lof of time Lrying
to figure out my timecards and whal 1 should or should not get.®
{(Tr. 229) Grievant further testified that he digsagreed with the
way Horton had completced hig bimecard, and thatt by altering the
timecard, he was Lrying Lo help the third shift supervisor so
that when he reviewed Grievanit's timecard, Production Sheet and
Delay Code Sheel, the documents would be consistent.

Grievant stated that during the vear and onc-halt that he
had becen working on Keyweld 4, hisg former supervisor, Mark

Friedrich, had ingtructed him on more than one occasion to £ill

a

On cross-examination, Grievant stated that his testimeny at
the arbitration hearing was not. the first time he had asserted that
he altered his timecard in order to be "helpful." The undersigned
has reviewad both a November 10, 2004 letter writben by CGrievant
(Co. Bx.4) and the transcript of the Second Step gricevance hearing
(Jt. Tx. 7) and can find no relerence to any assertion by Grievank
that hce altered hig timecard in order Lo be helpful.
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out his own timecard when he, Friedrich, was not going Lo be near
Griovant's work location. Gricvant acknowledged, however, that
Een Horton had not instructoed or authorized Grievant to make
changes to his timecard on August 23,

Grievant further testified that gince hig discharge, he has
learned that under departmental ruoles, the one hour that the mech
tech spent working on Keyweld 4 on the night of August 23 ghould
have been recorded as repair time. According to Grievant's
tegtimony, he made an honest migtake failing to record the mech
techt's time as vepair Cime when he altered his timecard. *

The Union presented several witnesses who testified as to
the pay rate to which machine operators are entitled under
various circumstances. Edward Schwinn has been a keyweld
oparator for seven years in the Fabric Department and is a Union
committeeman. Citing the PFabric Departmeni: kRules (Un. kx. 4),
Schwinnm tegtified thalt when a mech tech is called to the machine
and performs work that should be done by a skilled trade, the
machine operator should be paid at the repair rate. Schwinn
further testified that when an electrician performs work on the
machine, the operator should receive the average pay rate.
Schwinn stated that when he hag disagreed wibth hig supervisor
over the proper pay rate, he hasg discussed it with the supervisor

or tiled a grievance.

LY

Although Grievant testified thal he believed he admitted to
thig ervor at the Second Step grievance heaving in April 2005, the
transaript of the hearing does not corroborate this asgertion.
(Jt. BEx. 7)



Charles Slagel, a 13-vear employec whoe bhad been operating
the Feyweld 4 machine for approximately two weeks as of the date
of the arbitration hearing, testified that when he has needed to
leave the Keyweld 4 machine to look for wire, he and Ken Horner
would discuges the amount of time Slagel gpent doing so and come
Lo an agreemenlt on the proper amount of time to be entered on
Slagel's timecard at the average pay rate. Slagel stated that if
he and Horner wore nob able to reach an agrecment, Slagel would
tell his commitbeeman and file a grievance. He has never changed
a timecard that has been Tilled out by a supervisor without the
gupervigor'ts approval.

Mike Sayers, an employee of the Cowpany who tag worked in
the Fabric Department for approximately 39 yvears, testified that
when an electrician has Lo pexfoﬁm_work on a machine or when a
machine operator has to leave the machine to look for wire, the
operator should be paid at the average pay rate. Sayers further
stated that in those instances when he hag not been able to agrea
with his supervisor asg to the correct pay rate, he hag filed a
grievance. He hags never changed a timecard, and he testified

thal. if he had, he "probably wouldn't be here today.Y ({(Tr. 308.)
¥ b

V. DISCUSSTON AND FINDINGS

Arbitrators congistently have wviewed the falsification of
timecards by an employee as tantamount Lo theft. GSee Pringle
Transit Co., 8L LA 393 {(Duda, 1983). Moreover, well-established

arbitral authority holds that employee theft is one of the few
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fitst offenses for which summary discharge is appropriate, absent
excoptional circumstances or mitigating Tactors. American

Wolding & Manufactuxing Co., 89 LA 247 (Dworkin, 1987).

Arbitrators differ, however, asg Lo the standard of proof Lo
be applied in theft cases. The Union submits that the Company
must prove by clear and convincing ovidence that Grievant
intenticnally falsified his timecard. 1 agree. In my opinion,
where the cause for disciplinary action involves the alleged
theft of Company properly, the employer bears the burden of
proving the misconduct by clear and convincing evidence. EKroger

Co., 2

I

LA 906 {(Smith, 1955} .

S

In the subject case, there ig no dispube that CGricvant Alex
Bill intentionally altered his timecard on August 23, 2004. The

igsue to be decided is whether he did so in good faith, as he

o

sgerty, or in an attempt to deceive the Company. The parlies
are in agreement that if Grievant had been paid according to the
altered timecard, he would have received more compengation than
if he had been paid for the hours originally recorded on his
timecard by his supervisor.

There 1s no guegtion thalt Grievant had a number of probleams
running Keyweld 4 on the night of August 23, and that the machine
was down during a sizable portion of the ghift Thare ig
conflicting testimony in the record regarding the appropriate pay
rate for various types of down time. Baged the testimony of the
Union'as witnesses and the Fabric Depariment. Rules, the Union

argues that dorton entered some of the hours on Grievant's August
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23 timecard at the wrong pay rate. Whether Horton incorrecily
recorded some of Grievant's time ig not Lhe issue, however. ‘The
igsuve is whether Grievant acted dishonestly and improperly when
he changed Horton's entries on his timecard.

srievant admits that he alterved the Figuves on his timecard
without HorlLon's the knowledge or approval. He then left the
timecard on the degk of Marty Harxig, the third shift Netting
Department supervisor who had no knowledge of what hours Horton
had authorized for CGrievant. CGrievant did not inform fortom or
Aarris, either wverbally ox in wriling, that he had taken it upon
himgelfl to alter the timecard.

wWhether Grievant acted dishonestly or simply in an attempl
Lo make the hours recorded on his timccard accurato and
consistent with hig olher preoduclion documents, as he asserls,
rests on Grievant's credibility. In this regard, ! found
srievant's claim that he did not intend to deceive the Company by
altering his timecard bto be lacking in credibility.

wrievant argues that he would not have placed his timecard,
along with his Production and Delay Code sheets, on the third
shift supervisor's desk if he had bad any intent to defraud the
Company. He asserts that if he had intended to deceive the
Company, he would have placed hig timecard in one of the payroll
boxes located throughout the plant. He further states that if
tke third shift supervigor had reviewed the original timoecard,
along wilkh his Production Sheet and Delay Code Sheet, he would

have seen thal. the original timecard was incongistent with the
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